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2 The Minister of Trade and Industry, in termsSefction 15(a) of the Merchandise Marks Act.

3 General Notice No. 683 of 2006 published in Gawsgnt Gazette No. 28877 dated 25 May 2006.
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cf. Bata Ltd v Face Fashions @001 1 SA 844 SCA at 851 F- G.
Reference herein to Sections means to Sectiothesé Regulations.
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Section 3(1)(a) of the Regulations; cf. NomiD&S 02464 _Aldershot Car Spares v Gordon
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The section is clear in its reference to the dear of proof”, i.e. the onus. Whether a shiftirfg o
the onus, as opposed to the evidentiary burdeimtésnded is open to question. cf. DRS 02201
Viking Office Products Inc. v Wenda Spanegra. 7.5, 7.6: Whereas the fact that the Camgta
has rights in the trade mark that is identicalh® tiomain name does not of itself give rise to an
assumption of an abusive registratitthe registration of an identical domain name, paudarly

if unadorned, may raise a presumption that thestgtion is abusive, because it is impossible to
infer that it was chosen for any reason other thlarimpersonate the complainant.See also

British Telecommunications Plc & Others v The OneA Million Limited & Others[1998] FSR
265.

See, for example, Aldershot Car Spasespra, para. 6 p. 5.
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DRS 00658 Chivas Brothers Ltd v David William Rierleith

10 See, for example, Blue Lion Manufacturing (Ptydl i National Brands Lt@001 (3) SA 884 SCA
at para. [13].
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As distinct with the decision arrived at, andtbe basis therefore, by the Adjudicator in ZA0QO7-
0003 telkommedia.co.za, p. 18 para. v.

The Adjudicator does not consider that the pretsarse of the regulatidithe Registrant is using”
excludes the circumstances of use in the past.r@tbe effective implementation of the factor
could be avoided and rendered nugatory.

Cf the Nominet decisions referred to above.
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This is a criterion postulated by the definitiothaugh none of the South African decisions
dealing with abusive registrations appear to acddtes aspect.

Laugh It Off Promotions CC v SAB Internationalr{&nce) BV2005 (2) SA 46 SCA, Laugh It Off
Promotions CC v SAB International (Finance) BV &adther2006 (1) SA 144 CC.

In point, whether use of an allegedly infringitgade mark“would be likely to take unfair
advantage of or be detrimental to ... “thegistered trade mark.

Laugh It Off[SCA] at para. 22.
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Laugh It Off[SCA] at para. 36.
Laught It Off[SCA] at para. 41.

But the (other, disjunctive, criterion of a) likeod of detriment to the repute of the registered
trade mark.

Pfizer Ltd & Pfizer Inc. v Eurofood Link (Unitedingdom) Ltd[2002] ET MR 896; see Laugh It
Off, supra, at para. 39.

At para. 49.
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23 At para. 56.
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