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APPROVAL OF THE OUTSTANDING PROPOSED AMENDMENTS TO THE MEMORANDUM AND ARTICLES OF ASSOCIATION

1. BACKGROUND

The process of amending the current Memorandum and Articles of Association of .za DNA commenced in 2006 and after encountering several delays, the proposed amendments were tabled to the .za DNA membership in 2007 for comment. No comments were received and the amendments were then tabled before the 2007 annual general meeting (AGM) for approval. 
2. RESOLUTION OF THE 2007 AGM

The members attending the 2007 AGM felt that they needed more time to look at the proposals before they could approve them. As a result, it was agreed that the consultation process should be re-opened to run until the end of January 2008, and that a special general meeting should then be convened to approve the amendments.

At the end of January 2008, detailed comments had been received only from UniForum and Mr. Mike Lawrie. 

3. SPECIAL GENERAL MEETING OF 18 JUNE 2008

As agreed by the 2007 AGM, a special general meeting (SGM) was held on 18 June 2008, and all the proposed amendments were approved with the exception of the 3 Articles that gave the Minister of Communications powers to participate in the removal of Directors from the Board. The articles are:
· Article 14.5.1.2;
· Article 14.5.2.2; and
· Article 14.5.3.
The SGM resolved, in relation to these Articles, that guidance should be sought from Mr. Matthew Walton, the Attorney who had assisted .za DNA in proposing amendments to the Memo and Articles. It further resolved that whatever the response from the Attorney, DOC should also be consulted and the outcome should be tabled at the 2008 AGM, which should also approve or disapprove the outstanding amendments.
4. RESPONSE FROM MR. WALTON

The letter from Mr. Walton is attached below as ATTACHMENT A. His opinion was that the ECT Act does not give the Minister power to remove Directors and that he did not see it as a reasonable to give the Minister such right. However, any such change to the Articles would need to be approved by the Minister in terms of Section 61(2) of the Act. This provision stipulates that any change to the Memo and Articles can only be effective if the Minister consents thereto in writing. 
Mr. Walton’s conclusion was, therefore, that although he is of the view that it is unreasonable for the Minister to have removal rights, the ECT Act gave the Minister wide powers over .za DNA, and as such, a Court of law would find it reasonable for the Minister to insist on having such powers. He therefore recommended approaching DOC about this matter to persuade it to accept the exclusion of the Minister’s power in the removal of Directors.
5. DISCUSSION WITH DOC

DOC was made aware of the members’ concerns and of Mr. Walton’s opinion and recommendation. In her emailed response (email of 9 October 2008), Ms. Sigidikazi Petse, DOC’s Director for Shareholder Management, responded as follows:
“…It would seem that in the absence of any provisions in law, he (Matthew Walton) relies on his personal opinions and viewpoints which may not be shared by other people. 

We would have expected that a lawyer would have at least relied on s220 of the Companies Act and made an interpretation based thereon. He could also give an opinion based on the fact that, appointment and removal constitute two sides to the same coin. In this case, if one accepts that the Minister appoints, why would she not exercise what is essentially a corollary right.

…May be in the circumstances, this matter can be resolved by invoking s220 of the Companies Act.”
In a prior telephone discussion it became clear that DOC wanted to have the contested Articles remain in the amendments, and that any persistence with deleting these Articles could simply result in the Minister not approving the proposed amendments and simply referring them back to .za DNA and its Members.

6. RECOMMENDED WAY FORWARD

In the light of the differing views of both Mr. Walton and DOC, it is recommended that the contested Articles should be kept and be part of the amendments simply because it is unlikely that the Minister would, on good reason, refuse unreasonably the wish of the Board and the Members to remove a Director from the Board.
In particular the following is recommended:

(a) The current wording of Articles 14.5.1.2 and 14.5.2.2 (i.e. “The Minister has approved the removal…in writing” should be changed to simply read as follows: 

“The Minister has been notified of the removal of the Director in writing, which notification must provide reasons for the removal. The Minister shall be free to refer the proposed removal back to the Company for a reconsideration.” 

This recommendation respects and links the Minister’s role and power in terms of the ECT Act (to appoint Directors) with the duty to appoint replacements where Directors resign. It looks reasonable on face value that because of her power to appoint Directors, the Minister should also have, at least, a say if a Director (whom she appointed) is removed/dismissed, particularly because the Minister will then be expected to go through another onerous process of appointing a replacement.
(b) Article 14.5.3 should also be kept, but a reciprocal limitation should be added to prevent any potential abuse by the Minister. It is proposed 14.5.3 should be amplified to read as follows:


“If the Minister is of the opinion that this is in the interests of the Company, the Minister may, by notice in writing, remove any person from the office of Director. The Minister must consult the Board and Members in determining the interests of the Company, and provide reasons for such removal. The Board and Members shall be free to persuade the Minister to adopt a different approach or to reconsider the proposed removal.”(italics = recommended amplification)
The recommended limitation looks fair in that it provides the Board and Members an opportunity to influence the Minister before a Director is removed, just like the Minister is given a space to influence a removal initiated by the Board or Members in terms of 14.5.1.2 and 14.5.2.2.

**********************
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Our Ref. MLW/CI/D.14
Your Ref.
5 August 2008

Dear Vika
.za DOMAIN NAME AUTHORITY  :  ARTICLES OF ASSOCIATION
I refer to your letter of 29 July 2008, and to our subsequent telephone conversation.

1. History of Revised Draft Articles of Association
1.1
It is important to record how the latest draft of the amended articles of association of the Authority (“the September 2006 draft”) came to contain its provisions concerning the removal of directors.

1.2
I share the view expressed in your letter of 29 July 2008 that the ECT Act does not expressly give the Minister of Communications (“the MoC”) any powers in respect of the removal of directors of the Authority.

1.3 I also believe that it is not good policy to give a minister the power to remove the board members of a statutory body (such as the Authority) which reports to that minister.

1.3.1 It would be too easy for a minister to remove a board member who was adopting a stand or disclosing information in the public interest which the minister found politically uncomfortable.

1.3.2 Also, if the board wanted to act in the interests of the statutory body by removing an inefficient or disruptive board member who was a political ally of the relevant minister, it would be tempting for the minister to prevent that removal for reasons of political expediency, even though the removal might be necessary for the company’s operational efficiency.

1.4 For those reasons, my penultimate draft articles dated 2 February 2006 (“the February 2006 draft”), did not give the MoC any say in respect of the removal of a director of the Authority.

1.5 In this regard I attach, marked “A”, a copy of the cover page of that draft, and a copy of the relevant draft article 14.

1.6 You will note that article 14.5 of the February 2006 draft, which deals with the removal of directors, makes no mention of the MoC.

1.7 In response to the February 2006 draft, I received an e-mail of 30 August 2006 (with annexures) from Mike Silber, a copy of which is attached as “B”.

1.8 You will see from annexure “B” that Mr Silber instructed me that, at a meeting with the Department of Communications, it was decided, at the request or insistence of the Department, to amend the February 2006 draft to give the MoC certain powers in relation to the removal of directors of the Authority.

1.9 Acting in accordance with those instructions, I prepared the September 2006 draft which accords the MoC certain such powers.

1.10 You have now pertinently raised the question whether it is lawful for the MoC to insist on rights or powers in relation to the removal of directors of the authority.  It is to that question which I now turn.  This question must be answered with reference to the ECT Act.

2. Can the Minister Insist on Powers in relation to the Removal of Directors of the Authority?

I have already recorded the fact that the ECT Act does not accord the MoC any rights or powers to remove, or in relation to the removal of, directors of the Authority.

I have also recorded my personal view that it is not appropriate, from the perspective of effective and transparent governance, for the MoC to be accorded any such powers or rights.

What is set out in 2.1 and 2.2 above is not, however, determinative.

Section 61(2) of the ECT Act reads as follows :

“Notwithstanding the Companies Act, 1973, an amendment to the memorandum of association or articles of association affecting any arrangement made by any provision of this Chapter (i.e. Chapter X, which deals only with arrangements for the Authority), does not have any legal force or effect unless the Minister has consented in writing to such an amendment, which consent may not be withheld unreasonably” (my emphasis).

2.4.1 The February 2006 and September 2006 draft revised articles are just that, drafts.

2.4.2 They seek to amend the existing articles of association of the Authority.

2.4.3 The Companies Act provides that the members of a section 21 company such as the Authority, are entitled to amend the company’s articles by adopting and registering a special resolution.

2.4.4 The Companies Act does not require the approval of the MoC or any other minister for any such amendment.

2.4.5 However, section 61(2) of the ECT Act does require the prior written approval of the MoC, but only if the proposed amendment to the articles will “affect any arrangement made by any provision of (Chapter X)”.

2.4.6 The key question then is whether the provisions of the February 2006 draft, insofar as they deal with the removal of directors, are provisions “affecting any arrangement made by any provision of (Chapter X of the ECT Act)”.

2.4.7 If those provisions do not affect any such arrangement, then the approval of the MoC is not needed for this portion of the revised draft articles.

2.4.8 The provisions of article 14 of the February 2006 draft accord the board and the members of the Authority, but not the MoC, powers in relation to the removal of directors.

2.4.9 Although the meaning of the phrase quoted in 2.4.6 above is not entirely clear, it is very probable, in my view, that a court would find that the provisions of that draft article 14 do indeed affect an arrangement made by the provisions of Chapter X.

2.4.10 Article 14 certainly affects the arrangement set out in section 62 of the ECT Act, which empowers the MoC to appoint directors of the Authority;  if the Authority, without the knowledge or consent, or even against the wishes, of the MoC, acts to remove a director appointed by the MoC, the Authority would certainly be “affecting” the arrangement whereby that director was appointed.

2.4.11 Put differently, how can I say that I am not affecting a statutory arrangement whereby another person appoints directors of a company, if I act to remove the directors which that person has appointed?

2.4.12 There is another practical problem with the argument that the amendments sought do not affect any arrangement made by any provision of Chapter X of the ECT Act :

2.4.12.1 The Authority is seeking to replace the whole of its existing articles of association with an entirely new document.

2.4.12.2 It would be well nigh impossible to contend that there is nothing in the whole of the February 2006 draft (or the September 2006 draft, for that matter) which affects any arrangement made by any provision of Chapter X of the ECT Act.

2.4.13 In my view, therefore, the Authority has no choice but to obtain the MoC’s consent to the revised draft articles, as provided for in section 61(2) of the ECT Act.

If that is so, and if the MoC refuses to accept article 14 of the February 2006 draft, and insists on article 14 of the September 2006 draft (which gives the MoC powers in respect of the removal of directors), would the MoC be acting unreasonably as contemplated in section 61(2)?

That question must be answered with reference to the whole of Chapter X of the ECT Act, which deals exclusively with the Authority.

2.6.1 Sections 61(4)(n) and (o) of the ECT Act read together as follows :

“The … articles of association of the Authority must … provide for the circumstances under and manner in which a directorship is terminated;  (and must provide) criteria for the disqualification of directors”.

2.6.2 It would be difficult to formulate a defensible argument that, even though the MoC has statutory powers to appoint directors, and even though the MoC has been given an express statutory power (albeit limited) to approve or disapprove of changes to the articles of the Authority, and even though the ECT Act expressly states that the articles must deal with the criteria for the termination of directorships, it is unreasonable for the MoC to stipulate that the articles must accord the MoC certain powers in relation to the removal of directors.

2.6.3 Although it could be argued that giving the MoC powers in relation to the removal of directors would be giving the MoC a degree of influence over the Authority not contemplated in or 
uthorized by the ECT Act, this argument would, in my view, have little weight, given the numerous other powers the ECT Act gives the MoC over the Authority.

2.6.4 For example :

· Section 62 of the ECT Act gives the MoC the power to appoint directors.

· Section 66 restricts the Authority to using its funds in a manner approved by the MoC.

· The power to make regulations is one of the most important powers of the Authority.  Yet section 68 stipulates that this power may be exercised only with the MoC’s approval.

2.6.5 In the light of the Minister’s wide powers over the Authority, as illustrated in 2.6.4 above, it is my view that a court would find that it is not unreasonable for the Minister to insist that any amendment to the articles gives him/her powers in respect of the removal of directors.

3. Conclusion
My personal view is that it is not desirable for the MoC to have powers in relation to the removal of directors of the Authority.

However, as I have attempted to illustrate :

3.2.1 The ECT Act obliges the Authority to obtain the prior written consent of the MoC to the revised draft articles of the Authority.

3.2.2 A court would not find that the MoC’s insistence on being accorded removal rights in respect of directors, is unreasonable.

You may wish to consider approaching the MoC to point out why it is undesirable (see paragraph 1.3 above) for any minister to enjoy powers of removal, or the power to prevent the removal of board members, in an attempt to persuade the Minister to relinquish such powers.

I await any queries or further instructions you may have.

Yours sincerely

MATTHEW WALTON
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